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3y / ORDER

PER PAVAN KUMAR GADALE JM:

The assessee has filed the appeal against the
order passed by the Commissioner of Income Tax
(Appeals)CIT(A)-9, Mumbai passed u/s 143(3) and 250
of the Act. The assessee has raised the fallowing

grounds of appeal:
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1. On the facts and in the circumstances of the case and in Law the Honble
CIT(A) erred in treating the genuine purchases as bogus by taking peak
credit of purchase parties listed on MVAT site as un explained purchases
of Rs.55,80,857/- as unexplained U/sec69C of the IT Act and the reasons
assigned for doing are wrong and contrary to the provision of Income Tax
and Rules made there under.

2. Your Appellant Crave,leave to add,alter,amend,or modify any or all

grounds of appeal on or before the date of hearing.

2.The brief facts of the case are that the assessee
company is engaged in the business of manufacturing
of ferrous and non-ferrous metals. The assessee has
filed the return of income for the A.Y 2010-11 on
21.09.2010 disclosing a total loss of Rs. 35,80,615/-
and the return of income was processed u/s 143(1) of
the Act. Subsequently the case was selected for
scrutiny and notice u/s 143(2) and 142(1) of the Act
along with questionnaire was issued. In compliance
to notice, the Ld.AR of the assessee appeared from
time to time and submitted the details and filed the
financial statements. The Assessing Officer (AO) in
course of hearing proceedings found that the assessee

has disclosed unsecured loans of Rs.1,19,46,981/-
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and the details were called for. In compliance the
assessee has submitted the information and the AO
in order to check the identity, creditworthiness and
genuineness of the transaction has called for the
income tax return of the lenders and notice u/s
133(6) of the Act was issued. But the said notices
were un served and the inspector found that nobody
was available in the said address. The assessee was
informed vide letter dated 14.03.2013 on the facts of
non compliance and the assessee has submitted the
details with respect to the unsecured loans and the
A.O was not satisfied with the information and
treated the amounts as unexplained cash credit and

made addition of Rs.1,19,46,981/-.

3.Further the AO has received information from the
DGIT(Invg) that the assessee has obtained
accommodation entries from the six parties
aggregating to Rs.1,16,37,634/- and the AO to test
check the genuineness of the transactions has called
for the various details and issued show cause notice
to treat this transactions as bogus transactions,
whereas the assessee has submitted the details and

filed the letter explaining the nature of the activity,
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facts and details to support the genuineness of the
transactions. But the AO was not satisfied with the
explanations filed by the assessee and have doubted
the genuineness of the business transactions and
made an addition on account of bogus purchases of
Rs.1,16,37,634/- and finally assessed the total
income of Rs.2,35,8,620/- and passed the order u/s
143(3) of the Act dated 29.03.2013.

4.Aggrieved by the order the assessee has filed an
appeal before the CIT(A).Whereas the CIT(A)
considered the grounds of appeal, submissions of the
assessee and findings of the AO and has dealt on the
facts with respect to unsecured loans and deleted the
addition u/s 68 of the Act. On the second disputed
issue with respect to bogus purchases the CIT(A) has
dealt on the transactions on the peak credit basis
and restricted the addition to the extent of
Rs.55,80,857/- and partly allowed the assessee
appeal. Aggrieved by the CIT(A) order, the assessee
has filed an appeal with the Honble Tribunal

5. At the time of hearing, none appeared on behalf of

the asssessee. The Ld.DR submitted that the assessee
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has not proved the genuineness of the purchases and
has not produced the parties in the assessment

proceedings and supported the order of the CIT(A).

6.We heard the Ld.DR submissions and perused the
material on record. The sole disputed issue
challenged by the asssessee that the CIT(A) has erred
in confirming the purchases transactions as bogus
and worked out the peak credit of the purchase
parties at Rs.55,80,857/-.Whereas the assessee has
made a disclosure of these transactions in the books
of accounts and the assessee has dealt in the ferrous
and non ferrous materials. We find on perusal of the
Assessment Order, the Assessing Officer has made
addition of the alleged purchases as there is no
proper compliance. Whereas the assessee has made
bogus purchases from the dealers and in turn it
provides savings to the assessee in nonpayment of
state taxes.We considered the facts and
circumstances and the decisions of the Honble High
Court and the Honble Tribunal in the identical cases
and the judicial precedence were estimating the profit
element embedded @ 12.5% of doubtful/ bogus

purchases was accepted. We find that the assessing
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officer has not doubted the sales and we rely on the
ratio of decision of Hon'ble Jurisdictional High Court
in the case of CIT v. Nikunj Eximp (216 Taxman.com
171) and Honble Gujarat High court in CIT Vs. Simit P
Sheth (2013) (356 ITR 451). Accordingly, we restrict the
addition to the extent of 12.5% of the bogus
purchases and modify the Ld.CIT(A) order sustaining
the addition @ 12.5% of purchases and partly allow

the grounds of appeal of the assessee.

7. In the result, the appeal filed by the assessee is
partly allowed.

Order pronounced in the open court on 21.11.2022.

Sd/- Sd/-
(PRASHANT MAHARISH) (PAVAN KUMAR GADALE)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai, Dated 21.11.2022
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